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What is the plan for today:
1.

Introduction

2.

Criteria for selection

3.

How to start a business / work here

4.

Tax, Legal and compliance aspects:
- For the investor, and
- NL company, and
- Certain types of income

Introduction: My firm
• One firm - Over 1,100 lawyers worldwide (27 offices)

• Europe, the Middle East, Asia
• Founded in 1830's
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A strong sector focus
• In-depth understanding of
chosen industry sectors

Automotive
Aviation and
Defence

Sports

• Reputation for providing
cutting-edge legal advice
with a commercial approach

Media

• Wholly integrated business
Life
Sciences

Communications

Full range of
legal services

Information
Technology

Energy and
Utilities
Food and
Beverage
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Electronics

Financial
Services

What others say about us
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''The lawyers are terrific - they're
incredibly bright, they handle things
efficiently and really make themselves
available.
A very proactive team''.
Chambers Europe

YESTERDAY
European IP 'Law Firm of the Decade
Bird & Bird's leading European IP team was recognised as 'Law Firm of the Decade Europe' at last night's Managing IP (MIP) award ceremony, which also happened to
be the 10th anniversary of the prestigious industry event.
Bird & Bird has been at the forefront of IP for more than 100 years and has one of the
most respected IP groups in the world. This experience, quality of our work and
passion for innovation differentiates Bird & Bird's IP group. Recognized as thought
leaders in IP, Bird & Bird takes a cutting-edge approach and provides tailor-made IP
strategies that drive competitive advantage. Whenever there is innovation in an
industry, Bird & Bird follows it.
"We are honoured to receive this prestigious and unique award and feel it really
highlights the hard work of Bird & Bird's international IP team" says Morag
Macdonald, co-head of Bird & Bird's International IP Group.
Bird & Bird's European IP team recognised as 'Law Firm of the Decade' at the 10th
anniversary of the MIP Awards
Co-head Christian Harmsen adds: "We have always put quality first in our IP group
and this award demonstrates the strength and the passion of all our IP people".
Following several high-profile victories for clients, including success for technology
company, Velocys, in an infringement case against key competitor, CompactGTL Ltd,
and a landmark win for pharma giant Actavis, the UK team also received 'UK Patent
Contentious Firm of the Year'.
Our international group has been successful at every ceremony since the inception of
these awards.
Page 7

Setting the scene,
welcome to my world
my world is changing rapidly
Parent
US
Royalties

Bermuda
Royalties
No WHT

NL
Sub
Taxable
Spread

Royalties
No WHT

Irish
Sub
Advertisement
Profits

Is Netherlands still a nice place to use?
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Why the Netherlands
in international business structures
The Netherlands is an attractive business location for a number of reasons:
•
•
•
•
•

•
•
•
•
•
•
•

Flexible company law;
Strategic location in Europe to serve markets within Europe/US, Africa, and the Middle
East;
International business environment and therefore an obvious choice to locate PanEuropean/US/Africa/Asia operations as finance structure or holding company;
International banking system and an outstanding financial industry reputation;
Superior logistics and technology infrastructure (the Netherlands / Belgium is classified
as one of the most ‘wired’ countries in the world) and the Ports of Rotterdam and Antwerp
are the world’s third largest seaport, while Schiphol Airport is recognised as one of the major
business hubs in Europe;
Netherlands features a highly educated, flexible and motivated workforce that is amongst
the most motivated and multilingual workforce in the world;
Netherlands has a high standard of living, while maintaining an affordable life for its
residents.
Low social security premiums (cash out) on wages (capped) and yet good insurances.
Balanced anti-abuse laws; no surprizes.
Rules to stimulate R&D and development of IP and reduce costs.
Large international community in Netherlands; several international schools.
Etc.
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Why Netherlands in General
~ Brabant specifically
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Real Estate

Netherlands

€ 50,- per m2
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Costs of Operation the Netherlands
•

Focus study on Business Costs
-

Land/building/office

-

Labour
wage/salary/benefits

-

Transportation and
distribution

-

Utilities

-

Financing

-

Federal/regional/local
taxes

•

27 individual costs components

•

12 industries

•

USA = 100,0

Overall Business Costs

USA

100

United Kingdom

98,1

Netherlands

95,7

Italy

97,8

Germany

107,4

France

95,6

0

25

50

75
Costs Index

•

BOM benchmark

Guide to International Business Costs:
www.CompetitiveAlternatives.com
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100

125

Soft factor: Quality of life
• Living, working and nature in balance (designated areas)
• Varying landscape with rivers, polders, forests and sand dunes
• Historic cities
• One hour from Amsterdam, Antwerp, Cologne
• Amusement parks
• (Inter)national accessibility
• International school
• International community

• Affordable housing
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Europe's heartbeat
300 km

Hamburg

•

Main economic area of Europe

•

100 million consumers (300 km)

•

Highest GDP per capita in the
world

•

Presence Mainports
-

Amsterdam
London
Rotterdam

Antwerp

-

Dusseldorf/Ruhr Area

-

Brussels

•
Frankfurt

Paris
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-

Noord-Brabant

Eindhoven March 13, 2015 - Willem Bongaerts

Rotterdam Seaport largest in
Europe
Seaport of Antwerp/Amsterdam
Amsterdam Airport 3rd largest
cargo hub in Europe
Int. Airports of Amsterdam,
Brussels and Düsseldorf
Regional Airport of Eindhoven

High concentration of
-

Foreign companies (1100)
Logistics centers
Airfreight and seafreight carries
Logistics services providers
Transport companies

NAP
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Research & Development
More than € 2.5 billion spent on R&D annually
50% of company R&D spending in the Netherlands
More than 16.000 researchers
Prominent companies/institutes with R&D facilities
Philips Electronics
Ericsson
NXP Semiconductors
ASML
USA
Daf Trucks Paccar
TomTom
EU
Bosch VDT
Japan
Hisense
Former Organon
Germany
Fuji Film
Netherlands
Philips Medical Systems

2,7
1,9
3,1
2,5
1,9
3,2

Noord-Brabant

TUE
Automotive Campus
TNO
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0,0

1,0
Source: Eurostat

2,0

3,0

4,0
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Foreign Investments
• > 1400 Foreign companies with 90.000 employees (plus indirect)
• 20% of Foreign Direct Investments (FDI) in the Netherlands
• > 25 newcomers each year with strong growth from Asia

• 1 in 7 working for a foreign company
• Start-ups and corporate spin outs (and thus Venture Capital)
• Noord-Brabant excels in:
Logistics, Value Added Logistics (VAL) and Reversed Logistics
Design, R&D, Engineering and High-value manufacturing
EHQ, Marketing & Sales and Customer Support
Strong clusters in IT, Electronics, Process Industry, Human Health and
Automotive

Source: Arthur D Little, Headquarters are on the move
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Why the Netherlands - tax
The Dutch tax system has a number of features that may be very beneficial :
•

The Dutch tax ruling practice to obtain advance certainty on international taxation issues
(APA/ATR) on finance/holding/IP operations for certainty;

•

The Dutch participation exemption in relation to capital gains and dividends realised on
foreign investments and private equity/holding structures;

•

No capital duties;

•

No Dutch interest and royalty withholding taxes;

•

Reduced Netherlands and foreign dividend withholding tax available under double taxation
treaties and within EU/tax efficient reputation of profits to shareholders;

•

Several easy exit scenarios;

•

Attractive (30%) allowance rule for foreign employees;

•

Its widespread tax treaty network;

•

Starters allowances;

•

Loss carry forward;

•

IP regimes and R&D costs allowances (WBSO RDA);

•

Tax structuring.

And, oh yes, I almost forgot…. low corporate income tax rate: 20% / 25%.
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Protective treaties (TAX & BIT)
•

Tax treaty: Reduction withholding taxes on
- Dividend payments
- Interest payments
- Royalty payments
- Management fees

•

Capital gains tax protection
Combined tax treaty coverage Netherlands and Luxembourg

•

Benelux bilateral investment treaty (BIT)
network
- very extensive (high quantity)
- advantageous, broad scope (high quality)

Provide protection against nationalization for
investments structured via the Netherlands,
Belgium or Luxembourg

Page 21

Combined BIT coverage Netherlands and Luxembourg

What makes the “ideal” EHQ regime
Good tax treatment for local profits
Reduction of source country taxation for the operational subsidiaries
(i) withholding tax, and
(ii) capital gains
Low tax on local profits and No additional taxation in the Holding company
country:
(i) upon injection of funds,
(ii) going forward (realization of income)
(iii) upon exit
Flexibility (not only holding but also financing and head quarters or operational activities)
Other:
(i) advance certainty
(ii) corporate law system
(iii) political and economical stability
(iv) infrastructure
(v) protection under BIT treaties
(vi) etc. etc.
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The Netherlands: The “ideal” EHQ regime
1.

Over 95 tax treaties/access to the EC directives, good protection against source country
taxation for the operational subsidiaries
i.
withholding tax, and
ii. capital gains

2.

No capital duty, participation exemption and tax treaty with many countries no additional
taxation at BV:
i.
upon injection of funds (no capital duty),
ii. going forward (realization of income is exempt)
iii. upon exit (sale is exempt, and the further distribution of profits does not trigger
Netherlands WHT)

3.

Flexibility is maximum as the structure is also used for financing activities and integrates
with local activities (substance). Financing cost of the holding activities can (generally) be
used to offset against operational profits.

4.

Other:
(i)
advance certainty is obtained and can be further obtained
(ii)
corporate law system is flexible
(iii)
political and economical relatively stable
(iv)
very good infrastructure and level of service providers
(v)
protection under BIT treaties is high
(vi)
etc. etc.
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Base case
Private Individual
(investor)

Other investors

Dutch Entity
(e.g. BV)

NL Operations

Foreign Operations
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What flavours do we have?
• (Flex) BV

• NV
• VBI
• FBI
• Coöperatie
• CV
• SE / Sarl?
• VOF
• Maatschap
• Stichting
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Contact me for a list of
requirements for forming a
Dutch entity

Sole proprietorship (eenmanszaak): <
€150.000 profit a year

Limited liability company (BV):
> €150.000 profit a year

- Rapid creation

- Reduced several liability

- Low starting costs

- Possibility to issue shares

- Various entrepreneur facilities

- Creditors have the advantage of
more security regarding their claims

- No Innovation Box

- Access to innovation box

- But: Several liability and owner may
be held personally liable

- But: Relatively high starting costs,
less entrepreneur facilities, benefits
eligibility test and complicated
regulations

- Minimum bookkeeping requirements: - Minimum bookkeeping
VAT, balance sheet and profit and loss requirements: VAT, drafting financial
account
statements and depositing at
Chamber of Commerce
- Income tax return

- Corporation tax return

- No publication of annual financial
statements

- Audit procedure for medium and
large BV's
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Hof Arnhem-Leeuwarden: 23-12-2014
4.

Beoordeling van het geschil

4.1 Voor de toepassing van de zelfstandigenaftrek dient de ondernemer aan het urencriterium te voldoen
[…], het
gedurende het kalenderjaar besteden van ten minste 1.225 uren aan werkzaamheden voor een
onderneming
waaruit de belastingplichtige als ondernemer winst geniet (artikel 3.6, lid 1, van de Wet).
4.2 […] rust op belanghebbende de last zulks aannemelijk te maken. Meer in het bijzonder dient
belanghebbende aannemelijk te maken dat hij ten minste 1.225 uren aan zijn onderneming heeft besteed.
4.3 […]

4.4 Het Hof acht belanghebbende met het overleggen van het urenoverzicht en zijn (in de gedingstukken en ter
zitting gegeven) toelichting daarop, niet in zijn bewijslast geslaagd. Hoewel het Hof de overtuiging heeft
gekregen dat belanghebbende veel uren heeft besteed aan zijn onderneming, is hij – tegenover de
gemotiveerde betwisting door de Inspecteur – niet erin geslaagd aannemelijk te maken dat hij in het
onderhavige jaar ten minste 1.225 uren aan zijn onderneming heeft besteed. Hierbij heeft het Hof in
aanmerking
genomen dat de gemaakte uren niet zijn geregistreerd, ook niet voor een deel van het jaar, en dat in het
urenoverzicht – dat ziet op een gemiddelde week – slechts een globale weergave is opgenomen van het
aantal
gewerkte uren, terwijl belanghebbende ter zitting van het Hof geen duidelijkheid kon geven welke
werkzaamheden nu precies onder de post ‘diversen’ vallen..
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BV Annual corporate obligations
1. To prepare the annual report and annual accounts by the management board of the
B.V. within 5 months after the end of the financial year. The general meeting of the
B.V. could resolve to extend this period with an additional 6 months.
2. To hold an annual meeting of shareholders. (several items to be discussed herein)
3. To file the adopted annual accounts and the annual report (for publication purposes)
with the Trade register of the Chamber of Commerce within 8 days after the adoption of
the annual accounts.
4. To file an auditor’s report, if applicable. An auditor’s report is not required by law for a
B.V. which on two consecutive balance sheet dates and, without interruption, on two
consecutive balance sheet dates thereafter, satisfies two or three of the following
requirements:
- the value of the assets according to the balance sheet and notes, on the basis of
acquisition and production cost, amounts to no more than € 4,4 million;
- the net turnover for the financial year amounts to no more than € 8,8 million;
- the average number of employees during the financial year is less than 50.
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BV Annual fiscal obligations
1. A B.V. is required to file an annual CIT return with the tax administration within six
months of the end of its financial year
2. If the B.V. employs personnel then the B.V. is qualified as a so-called wage withholding
tax agent, which is the party that is required to file the wage withholding tax
return. The wage withholding tax is withheld when an individual receives his wage
payment. Employers only have to file one combined tax return with the tax
administration. This tax return consists of the employees’ social insurance
contributions statement, the income-related health care premium statement and the
wage tax/social security contributions return. Employers are required to file the above
statements and returns electronically (either monthly or quarterly).
3. If the B.V. carries on a business it is in principle liable for VAT. VAT is levied on the
basis of self-assessment. The B.V. is obliged to file tax returns. VAT returns may be
filed monthly, quarterly or annually.
4. Administration
5. Perhaps Dividend WHT
We have a note on this; shoot me an email.
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Expats very welcome in the Netherlands
•

An expatriate is an employee who is working an temporarily residing in a
foreign country.

•

Almost a quarter of the expats is female. In 1994 it was only ten percent.

•

According to the estimations available there are almost 200.000 expats in
the Netherlands.

•

One of the reasons that the Netherlands remains an attractive business
location, is that expats can count on a direct tax exemption of thirty percent of
their salary.

•

On top of that they don't pay tax over
their total savings and are eligible
for mortgage interest relief.
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30%-regulation
Requirements for a thirty percent tax exemption:
• The expatriate must possess a specific expertise that is scarce or absent on the
job market in the Netherlands.
- The specific expertise in practice amounts to a salary requirement of a
minimum required taxable salary (70%): € 36,705 (which is gross €
52,436) in 2015.
•

Income employees must have lived more than 150 km from Dutch border for
more than two thirds of the period of 24 months prior to the employment,
before the work in the Netherlands commences.
- For example, a student who would like to use this facility can't study for
longer than 8 months in The Netherlands prior to the employment.
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30%-regulation

Gross salary
30%-compensation

With 30%-regulation

42.000

42.000

0 -

5.295 -

Taxable salary

42.000

36.705 (required salary
standard)

Substract: Tax

12.622

10.277

Add: 30%-compensation

Net salary
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Without 30%regulation

0 +-

29.378

5.295 +-

31.723

Permits regarding foreign workers
•

No permits are required regarding EU-workers, in principle. There is a free
movement of workers within the European Economic Area and Switzerland.

•

Residence and work permit are in principle mandatory for aliens from outside
the EU coming to the Dutch labour market.

•

No permit is required for specific groups from outside the EU:

•

1.

Highly qualified third-country workers (highly skilled migrants)

2.

An employee with a residence permit with the notation "employment is
permitted"

3.

Self-employed doing the job specified in their residence permit

A pilot valid until 1 July 2015 for large companies in the technology industry:
temporary foreign workers in this sector don't need a work permit.
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Independent entrepreneur - conditions
http://ind.nl/EN/individuals/residence-wizard/work/workingon-a-self-employed-basis/Pages/default.aspx
1 year search
Business plan with contribution to Dutch Economy
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Independent entrepreneur - conditions
If you wish to come to the Netherlands as an entrepreneur, you must meet the following conditions:
•

You have a valid travel document (for example a passport).

•

You are not a risk to public order and national security.

•

You have sufficient and long-term means of support

•

You are willing to undergo a tuberculosis test upon arrival in the Netherlands. Certain nationalities
are exempt from this obligation.

•

You have not previously stayed in the Netherlands illegally.

•

You have not given false information or have withheld important information to support any
previous applications.

•

You meet the requirements for practising your profession.

•

Your business activities serve an essential Dutch interest. The IND uses a points based system
(developed by the Dutch Ministry of Economic Affairs) to assess whether your business activities
serve a essential Dutch interest. In general, the IND will submit your application to
the Netherlands Enterprise Agency for assessment. Please note that for Turkish nationals other rules
apply.

•

To work in the Dutch healthcare services you have to be included in the so-called BIG register. The
provision of healthcare services by individual practitioners is regulated by the Individual Healthcare
Professions Act (BIG). When admitted to the BIG register you are then able to use your legally
protected professional title.
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Independent entrepreneur – conditions (2)
• If you wish to work as a freelancer, the additional condition is applicable to you: You have (an)
assignment(s) for you to carry out as a freelancer in the Netherlands.

• As a director and major shareholder you are also seen as an entrepreneur when:
• You have at least a 25% interest in the company
• You are liable for any company risks, and
• You can influence the level of your income.
• If you do not meet the conditions specified above, you have to apply for the purpose to stay in the
Netherlands to work as an employee instead.
• For US and Japanese citizens it is also possible to be self-employed in the Netherlands under the DutchAmerican Friendship Treaty or the Treaty of Trade and Navigation between the Netherlands and Japan.
You must meet the following conditions:
• You operate your business between the US and the Netherlands, or between Japan and the Netherlands.

• You start a new business opportunity and represent an American or Japanese business in the Netherlands
or you start a profession in which you have invested a substantial capital.
• You have a valid travel document (for example a passport).
• You are not a risk to public order and national security.
• You have sufficient and long-term means of support.
• You have not previously stayed in the Netherlands illegally.
• You have not given false information or have withheld important information to support any previous
applications.
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Case Study

Switzerland
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Canada

Denmark

Sweden

Norway

France

Spain

Italy

Holding regime
Reduction under
treaty USA -NL

0%

Dividend
Reduction WHT due
to tax treaty / EU
(0 % - 10%)

Switzerland
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Canada

Participation exemption
in e.g. NL

Dividend

Denmark

Eindhoven, 13 March 2015

EU Subsidiaries 0 %
source tax

Sweden

Willem Bongaerts

Norway

France

Spain

Italy

Optimization OpCos
What if there is no tax treaty
(e.g. Fund)
shareholder

Could be a joint venture partner with
different regime.

Licence / Loan

$
Royalty / interest

BUT:
Local Withholding tax:
25%
Deduction, so lower taxable basis
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RvdW

RESULT:
Lower profit, so lower taxes
OperationalCo:
Profits

Asia / Europe / South America / Africa / Canada

Tax efficient structure: with planning
shareholder

Licence / Loan
Licence
/ Lening
$
Small margin

Royalty / Rente

$
Royalty / Rente

0% WHT

$
Royalty / Rente
But:
Local WHT: 25%
Reduction under the
treaty NL of Lux
(0-15%)
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RvdW

Licence
/ Loan / Lening
Sub Licentie

Essence of hybrid in one slide
Minimal investor-level local income tax: often equity
investments preferred.
equity (or look-a-like)
Investor

Ensuring tax deductibility at OpCo level: interest /
royalty expenses

qualifying dividend
income ?

Equity / hybrid

Debt instruments (or look-a-like)
debt

Reduce WHT, based on treaties/directives:
parent /sub situations and tax treaty network
Avoiding triggering treaty shopping rules, beneficial
ownership / indofoods
Less conduit type
Increase ownership
Increase substance

Basically you are converting
debt into equity, or
equity into debt
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BeNeLuxCo

marginal tax ?

Debt /
hybrid

OpCo

deductible /
no/low WHT?

Even better:
Deduction but no pick up of income
I.

I.

II.

Hybrids instruments / entities. Three ‘Levels’:
1. Between investor and (BeNeLux) intermediary holding
2. Between Opco and (BeNeLux) intermediary holding
3. Just at level of the (BeNeLux) intermediary holding
Special tax treatment of income BeNeLux Co
1. Special tax regime
(type entity: e.g. SV)
2. Special tax regime
(type income: e.g. Belgian NID, Innovation Box, patent
Box)
3. Other agreements with authorities
Royalty / patent Box
Three new regimes in three countries
See below
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Investor

qualifying dividend
income ?

Equity / hybrid

BeNeLuxCo

taxable over
marginal spread ?

Debt /
hybrid

OpCo

deductible /
no/low WHT?

Group III

Group III – IP regimes
Introduction
EU
Lisbon
Benelux
Per Benelux country
Back ground information country
Specific IP regimes
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IP structures - different types
•

IP in offshore/tax haven jurisdiction with back-to-back through treaty
country

•

IP in high taxed jurisdiction, highly leveraged with debt

•

Hybrid entity or hybrid debt structures

•

Branch structures

•

Transfer pricing structures

•

IP in high taxed jurisdiction, but with specific IP regime
(R&D activities, R&D contracts, acquired IP)
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IP structures – Innovation Box
•

5% tax rate

•

Self-developed IP (including contract R&D and cost contribution
arrangements)

•

Patent or R&D certification

•

No trademarks, logo ‘s or copyrights
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So much more
There is much more that we can discuss….
Please never hesitate contacting me
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Willem Bongaerts
Partner

Renowned for his cross-border work, Willem is seen as a
leading tax lawyer.
Willem is a partner in our International Tax Group, based in
The Hague. He is also a member of our Life Sciences Group and
Food & Beverages team.

Direct: +31 (0)70 353 8890
Mobile: +31 (0)6 46 17 93 07
Fax: + 31 (0)70 353 8894
willem.bongaerts@twobirds.com

'Willem Bongaerts is “exceptional”,
particularly in cross-border transactions.'
Who's Who Legal

A qualified tax lawyer, with more than 14 years of experience,
Willem has built his practice around both international and
domestic clients, with a particular focus on innovative
companies. He specialises in international tax and advises,
amongst others, European and American multinationals on
cross-border transactions, corporate reorganisations, and
mergers and acquisitions. He also advises clients on creating
European investment and private equity funds, real estate
investment funds, financing, licensing and holding structures.
Willem is a frequent speaker on tax related topics at internal
and external seminars and conferences. In addition, he
frequently acts as the chairman of a variety of conferences and
seminars.
He holds Masters degrees in Notarial Civil Law from Leiden
University and in Tax Law from the University of Amsterdam.
Willem qualified as a lawyer in 2001 and joined us in 2014.
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Willem Bongaerts
+31 6 4617 9307
willem.bongaerts@twobirds.com
Bird & Bird is an international legal practice comprising Bird & Bird LLP and its affiliated and associated businesses.
Bird & Bird LLP is a limited liability partnership, registered in England and Wales with registered number OC340318 and is authorised and regulated by the
Solicitors Regulation Authority. Its registered office and principal place of business is at 15 Fetter Lane, London EC4A 1JP. A list of members of Bird & Bird LLP and
of any non-members who are designated as partners, and of their respective professional qualifications, is open to inspection at that address.
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